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1.
CALL TO ORDER AND PLEDGE OF ALLEGIANCE 

The Village of Los Ranchos’ Governing Body held a Regular Meeting on Wednesday, August 25, 2004 in Warren Gray Hall.  The Mayor called the meeting to order at 7:00 p.m.

          A.
APPROVAL OF AGENDA
           
Trustee McDonough asked to defer item 8G to the September 8th meeting. 


Mayor Abraham asked Attorney Mathews if there were any legal issues regarding deferral of item 8G. 


Attorney Mathews stated that deferring item 8G was a good idea.  He spoke to DFA and General Services Administration and they believe that it is a violation of the Procurement Code. DFA said if the Village requested an opinion from them in writing they would have their attorney review the matter and provide an opinion.  


MOTION: Trustee Lopez moved approval of the agenda with the deferral of item 8G to the September 8th meeting.  Trustee McDonough seconded the motion. 

           VOTE:  The motion carried unanimously. 4-0

2.
PUBLIC COMMENT PERIOD 

 No public comment.   

3. CONSENT AGENDA 
A.
Minutes – Regular Board Meeting –August 11, 2004

Trustee Lopez asked Mr. Vigil if revisions were made to the minutes.  

Administrator Vigil stated that he reviewed the minutes and made some grammatical changes and inserted a substantive issue under public comment.  

MOTION:  Trustee McDonough moved approval of the Consent Agenda.  Trustee Lopez seconded the motion.


VOTE:  The motion carried unanimously. 4-0

4.
REPORTS

A. MAYOR'S REPORT

            
Mayor Abraham mentioned the Al Unser Racing Museum Banner displayed in Village Hall with “Los Ranchos de Albuquerque” at the bottom of the banner, which was one of the conditions of approval for the museum.  He would like to see the same condition of approval for most actions that come before the Village.


Mayor Abraham commended Sheriff’s Deputy Joe Nelson for his action apprehending the I-40 road rage perpetrator.  

B. ADMINISTRATOR'S REPORT

            Administrator Vigil reported that we did receive the Area “K” Vacuum Sewer Project Plan from the City of Albuquerque.  This will bring a vacuum sewer system to areas in the Village around Tinnin Farms, Dietz Farms and Los Poblanos.  They hope to award the bid in the middle of September.  


Administrator Vigil reported that there have been some traffic issues at Horizon School.  Keith Bradley, Code Enforcement Officer and he, have been in contact with the school administration as well as Rick Saylor owner of the property.  They have requested Rick Saylor consult a traffic engineer since the school population is now above the threshold of the original traffic study.  We want them to do their traffic study based on their current enrollment of 550 students.  With that traffic analysis the Village will be able to make a determination of traffic safety issues including an upgrade of the traffic signal at 4th and Ranchitos, which may be the school’s responsibility.   


C.
LEGAL REPORT 

Attorney Mathews reported that he got all the information he needed from Juan Vigil to file liens on the properties that have been cleaned up.  He also added his attorney fees in which are about $1,300.

Attorney Mathews reported that he has reviewed the Northdale Agreement and has given his approval.

Attorney Matthews reported that Dr. Siegel filed a private citizen’s complaint against Gemini.  He was called as a witness regarding the sign.  The municipal court declined to act and dismissed this case because the issues are before the District Court.  Under our zoning ordinance a “sign” is defined as a property right and cannot be taken without just compensation.  This is an issue still to be mediated, negotiated and discussed and we are still waiting for a proposed settlement agreement.  Mr. Perkal, Gemini’s attorney is pushing his co-council to get an agreement written.  

Attorney Mathews said that the Aragon case apparently is not going to settle and that he has a hearing on September 27th on a motion to amend.  Aragon is proposing to amend and add civil rights violations.  If amended, an attorney will be assigned by the municipal league.  He said that it is not likely that he will be able to defeat a motion to amend and there may be some depositions that the opposing council will schedule that he needs to attend.  
He has met with the Mayor and Mr. Vigil to discuss attorney fees.  

Attorney Mathews stated that he did not attend the Planning and Zoning Commission August 24, 2004 meeting.

D.
PLANNER’S REPORT 

           
Planner Jessica Wilkins reported that the Planning and Zoning Commission heard a site development plan for the Town and Country Animal Clinic and recommended approval to the Board.  It will be on the agenda for action on September 22, 2004.  


Planner Jessica Wilkins reported that her she presently has temporary help and has a new job share hire Adriana Trujillo-Villa, a Master’s student at UNM in the Community and Regional Planning Program.  She will hire another part-time person to handle the clerical, board packets and other administrative duties.  


Trustee Lopez added that there was a news release by the N.M. Interstate Stream Commission where they accepted the Middle Rio Grande Regional Water Plan.  This is a significant step for the State and he would like the Village residents to know that the Village participated in preparation of this plan.  He would like Mrs. McDowell to put this information in the Village Vision.

C. LAW ENFORCEMENT REPORT

There was no Law Enforcement report.


E.
FIRE DEPT. REPORT

Chief Clarke reported that they are currently testing for Lieutenant positions and they just recently recruited new volunteers and put them through a testing process.  They have come up with six good candidates.  

Chief Kelly Clarke reported that the Fire Department will be conducting the MDA Boot Drive on September 10th through the 12th and the 17th through the 19th.  They have a lot of committed volunteers and their goal is to raise $5,000.  
Chief Clarke also reported that the Los Ranchos de Albuquerque Fire Department would have two apparatuses in the State Fair Parade on September 4th.  Also, September 7th is Fire Fighters Day at the New Mexico State Fair and they will be representing the department on Main Street handing out public education information.  

Chief Clarke reported that they are still waiting for the fire truck that was granted through the Governor’s Grant.  Tentatively, it is to be delivered at the end of September.   

Chief Clarke reported that there still is no word on the ladder truck Grant.  She was told that she would receive an e-mail notifying her of the action on the application.  

Chief Clarke reported that they would be conducting ladder testing in November.  


Chief Clarke reported that two of their volunteers have recently reached the Intermediate Level that means that they can administer I.V.’s and that sort of thing.  Also, three of their volunteers recently passed their EMT basic exams.

Chief Clarke reported that they had a really tough tree fire at 8401 4th Street, which lasted 6 1/2 hours.  An “all call” was issued and six volunteers came to cover the district and respond to rescue calls.  


F.
ENGINEER REPORT 


There was no Engineer’s report.   

5. 
FINANCIAL BUSINESS 


A.  APPROVAL OF FY 2002/03 AUDIT-HINKLE & LANDERS, PC

Administrator Vigil stated that he explained the status of the findings in his update memorandum.  There were some repeated findings.  One on fixed assets has occurred since 2001 and four repeated 2003 findings and one repeated non-financial finding from the fiscal June 2002 audit.  In the audit 2003 that Hinkle & Landers, P.C. conducted the Village had 12 additional findings.   

Mr. Vener, CPA, Partner, Hinkle & Landers, P.C. reviewed the 17 findings. 

· Independent Audit Report- the opinion issued was noted as “unqualified”, (otherwise known as a clean opinion).

· Internal Controls Report issues the 17 reportable conditions.  Out of those conditions, six were prior findings with one resolved and 12 new findings.  

Finding 01-01 Fixed Assets- the listing of fixed assets is incomplete with no consolidated statement.  Recommendation is to consolidate and update the fixed asset list.

Finding 02-01 Depositing Promptly- the State statues require that deposits be made in a 24 hour period and this was not always done.  

Finding 02-02 Department of Finance and Administration (DFA) Report-  beginning cash balances by fund for the checking account reported to the DFA did not match the ending balance for the fiscal year 2002.  Any balance for the 2002 year should match the beginning balance of 2003.  What was found that it appeared that the DFA report had not been reconciled to the Village’s general ledger since June 30, 1999.  Recommendation is for these to be reconciled and taken care of.   

Finding 02-04 Timeliness of Audit Report- The State Auditor requires that the audit report be finished or submitted by December 1, 2003.  If that date is not met then it is required that we write up a finding on why it did not meet that deadline.   

Trustee Lopez stated that the audit that ended on June 30, 2002 did not actually get turned in until late 2003 and this one did not show up until May 2004.  

Mr. Verner reported that there were problems in the prior audit.  They did not do that audit.  The audit this year is due December 1, 2004 and it will be started September 15, 2004 in order to hopefully meet the deadline.  

Trustee Lopez stated that he would appreciate that.   

Mr Verner stated that the Village minutes were vague, Finding 03-01, as to what firm was awarded an RFP or Bid for the auditor and street designer.  Also not included in the minute’s binder were copies of resolutions, ordinance and lists of assets to be sold at auction.  Recommendation is that the Village minutes be a little more complete than they have been in the past.   

Finding 03-02 Approval of Contract Extensions- The renewal of contract with ASCG Incorporated for the fiscal year 2003 was not formerly approved by the Trustees; it was not signed by either party.  Recommendation is that these be formerly approved.   

Finding 03-03 Petty Cash- Petty cash reconciliations had not been prepared on a monthly basis throughout the year.  Only reconciliations for May and June 2003 could be located.  June’s reconciliation shows that the petty cash was short by $375.45 at the end of the month.  Monies received in the form of cash for items like business licenses, fees, alarms, registration fees, etc. were deposited into the lock box with petty cash and was not deposited within the 24-hour required period.  It was understood that an employee who had taken an undocumented cash advance for unexpected travel, turned in partial receipts and reported other missing receipts accounted for a significant portion of that $375.45.  Recommendation is that the petty cash be reconciled on a monthly basis.   

Finding 03-04 Law Enforcement Protection Fund- The requirement for receiving funds for law enforcement protection is that it has its own special revenue fund rather than being in the general fund.  Recommendation is that the monies be separated into its own fund.  

Finding 03-05 Outstanding Liability Balances- The Village’s books contained outstanding balances for approval of payroll, liability, Federal withholding taxes, FICA taxes and things of this nature.  In the past these were set up but these were not taken off at the time that actual expenses were paid.  Recommendation is that the liability accounts be monitored a little more closely to make sure that they are taken care of.   

Finding 03-06 Reconciliation of Fund Balances- The fund balances are assets minus the liabilities.  When an audit is started they need to be able to reconcile to that fund balance.  This was not the case in 2002.  This is one of the main reasons why the audit was delayed by about four months.  Recommendation is that the fund balance be maintained to avoid future problems with this number.  

Finding 03-07 Internal Controls Over Cash Receipts- It was learned that over the year cash received by the mail was opened and receipted by the Village Accountants; therefore there was no separation of duties from cash receipting, maintaining a subsidiary ledger and preparing bank deposits.  Recommendation is that these duties be separated so there is much less of an opportunity for fraud to take place.

Finding 03-08 Expenditures In Excess of Budget.
Trustee Lopez stated that when the 2002 audit was finally completed 15 months after the fiscal year ended, he pointed out that there was over $100, 000 of excess revenue over budget and now in the 2003 budget there are still expenditures in excess of budget.  So what is that amount?
Mr. Verner said that the amount they have as a finding shows that the Village overspent their budget in the Fire Fund in the amount of $11,598.  Recommendation is to take steps to reduce expenditures in all areas to match appropriations.  

Finding 03-09 Deficit Fund Balance.  There was a negative balance of $840.00 in the recreation fund.  Recommendation is that each fund needs to be monitored and not overspent.   

Finding 03-10 Monitoring of Accounting Functions and Bank Reconciliations.  It was noted that during the year the bank reconciliations prepared each month do not appear to have been looked at by a responsible official.  There were no initials indicating that the preparations of bank reconciliations were being monitored.  Recommendation is that a responsible official review the bank reconciliations along with the bank statements and canceled checks. We were told that management has been reviewing these bank reconciliations.  They just were not initialing them.  It is recommended that it be more formalized.

Finding 03-11 Procurement Code Sole Source Purchases.   During the year it was noticed that purchases for fire equipment and the fire vehicles did not have adequate supporting documentation.  The fire vehicle was purchased under a GSA contract.  No contract was located.  Fire equipment purchased to a total over $10,000 did not have adequate procurement documentation.  These purchases were said to be sole source.  However, no documentation was kept to show that a good faith effort was made to obtain competitives.  It is a requirement that the state procurement code be followed.  If another vendor cannot be found there must be supported documentation saying that an effort was made to locate other vendors.  If there are no other bids from other vendors this must be documented as a purchase from a sole source vendor.  

Finding 03-12 Stale Dated Checks.  It was noted that on the June 30, 2003 bank reconciliation there were nine outstanding checks totaling $9,000 that were stale dated (a check sent out that is six months old that has never been cashed).  Recommendation is that after six months checks need to be reviewed, and if they have not gone through after that amount of time they need to be investigated and either taken off of the cash bank reconciliation or the vendor the check belongs to needs to be paid.  

Trustee Lopez commended Administrator Vigil for going through and doing an outstanding job cleaning-up an absolute mess.  He stated that he hopes the Village residents read this audit and also take a look at the response.

Mayor Abraham said that he was looking at a couple of accounts today and noticed a PERA account on January 2003 for what he believes is a $4,300 check.  It was not expensed out of our general ledger until August 2003 and was wondering why we would not have procedures in place to catch a check that had not been expensed for eight months after it was written.  Are there procedures in place to catch this?  

Mr Verner said that procedures should be in place.  One thing that is done during the audit is to confirm the amount of money paid to PERA.  This amount is confirmed with PERA, a State entity.  A confirmation is sent to PERA requesting how much money they received.  This amount is compared to how much money is reflected in the general ledger.  There should be controls showing a set amount going out every month to the pension plan.  The Village’s report should be fairly consistent.  

Mayor Abraham said that when he looks at the bank reconciliations it appears that the last time they balanced the general ledger was all the way back in March 2003.  Most of the adjustments made, in accountant’s term, have been bogus adjustments.  The bank reconciliation should balance and be zero at the end of each month. Yet it has not reconciled since March 2003.  He states that he is concerned about the 17 findings in this audit.  Bank statements are not reconciling and expenses are being expensed to the wrong fiscal year.  These errors are not being caught by the Village.  He states that this will not happen under his administration.  He asked Mr. Verner if he knew what was going on and why the last couple of audits were so late.  He also noted that audits have shown a combined 30 findings in the last three years.  He states that the public needs a better explanation and the Trustees and Mayor need to be more accountable.  Thirty Findings in three years in a public institution are too much.  He also states that the public and all of the Village residents need to make sure that this does not happen again and that the procedures are in place to protect the public’s money.   
Mr. Verner referred to the bank reconciliations of March 2003 and stated that they did the audit, but that they looked at the bank reconciliations as of June 2003 and that they had some problems with it.  It was off by $1,200.  This did not mean that there was $1,200 worth of cash missing, but that there are problems with the Village’s accounting.  These findings are written up so that you become accountable.  This was a difficult audit.  It was held up for four months because there were problems with balances and so forth, but we are confident that these have been rectified and that the Village is taking steps to correct these problems.  

Mayor Abraham stated that it actually is our job to point the auditor in the right direction so these things do not go undetected.  

Mr. Verner said that they do not look at 100% of all transactions that take place.  What they try to do is gain a good understanding and make corrections to create an environment where everyone is accountable, monitored and those kinds of things.  

Trustee Rael said that he recalls meetings in the past where Trustee Lopez asked several times why these audits were not completed and why they had not come to us.  The response he recalls is that they were working on them and that they would be getting to us soon but we never did get them until months later.  

Mr. Verner responded by saying that usually when an audit is late that is big indicator that you have problems.  After giving the auditor the information needed it should only take a couple of weeks to do the audit and get it back in a timely manner.  

Trustee McDonough asked Treasurer Leatherwood about issues noted with the MIP system and asked as a participant Treasurer what his perspective was.

Treasurer Leatherwood responded by saying that there were various reasons for the tardiness of the audit.  First there was a delay in the 2002 audit and then in 2003 a new Accountant was hired.  He also stated that there were many problems with the prior auditor as well as many issues that collided and brought us to this point.

Trustee McDonough said that having that annual audit is an opportunity to get a professional review of all processes, which makes it very helpful in identifying where you need to go forward.  

Treasurer Leatherwood said that there would not be as many findings next year.  Some of these findings might still exist because of the lateness of the audit, but the conditions that brought the findings on will have been resolved.  

Mayor Abraham said that the conditions had nothing to do with the MIP software.   It was inattention to detail and to his knowledge there are no problems with the MIP software.  Mostly, it was our own internal problems.

Trustee McDonough said that it referenced the MIP software in terms of getting rid of those liabilities that had been paid but not deleted out of the system.  He also made reference to the DFA report that had not been reconciled since 1999.  If we do not go all the way back to 1999 by next year is that going to be another finding?

Mr. Verner said that he believes that we have resolved that.  

Treasurer Leatherwood said that the DFA is reconciled to the general ledger.  

Mariane Woodard, public comment, said that there was a question presented early last Spring on whether there were indications of ENRON style accounting (calculated efforts to disguise the true financial situation of the entity through a series of specific kinds of techniques), to falsify the true current financial situation of the Village?
Mr. Verner said that he did not believe there was ENRON accounting.  

Trustee McDonough said that Administrator Vigil prepared a response to every one of these findings and indicated how they were or would be resolved. 

Mayor Abraham stated that the Village’s findings will be less than 1 or 2 in the next year or else heads will roll.  In 1999 this Village had zero findings and he expects us to be there again.  He expects us not to have any repeated violations.  We know what the violations are and we should be able to correct them.   

Betty Titwich 6724 Edgewood Dr. N.W., asked what the average number of findings are?

Mr. Verner said that the normal average number of findings if everything is in fairly good working order is 3-5 findings.  

MOTION:   Trustee Lopez moved approval of the audit.  Trustee Rael seconded the motion.

VOTE:  The motion carried unanimously 4-0.

6.
PUBLIC HEARINGS AND APPLICATIONS

Mayor Abraham asked anyone wanting to testify on the Hearings 6A, 6B or 6C to sign up and to be sworn in.

A.      AN APPEAL BY PETER EVERETT IV, OF EVERETT LAW, (AGENT) FOR ROBERT AND CARLA DAVIS (PROPERTY OWNERS) OF THE DENIAL OF A HEIGHT VARIANCE REQUEST TO ALLOW FOR 29.8 FEET WHERE 26 FEET IS ALLOWED IN THE A-3 ZONE.  THE PROPERTY IS LOCATED AT 4600 RIO GRANDE LANE NW AND LEGALLY KNOWN AS LOT NUMBERED TWENTY-SEVEN-A (27a), OF THE CORRECTED PLAT OF LOTS 26-A-1 AND 27-A, LOS POBLANOS ESTATES, LOS RANCHOS DE ALBUQUERQUE, BERNALILLO COUNTY, NEW MEXICO, AS THE SAME IS SHOWN AND DESIGNATED ON THE BERNALILLO COUNTY, NEW MEXICO ON NOVEMBER 9, 1995 IN PLAT BOOK 95C, PAGE 412.  THIS PARCEL CONTAINS APPROXIMATELY 3.00 ACRES. THIS APPLICATION WAS DENIED BY THE PLANNING AND ZONING COMMISSION AT THEIR REGULAR MEETING HELD ON JULY 27, 2004.

Planner Wilkins explained that the application before the Board is an appeal.  The Planning and Zoning Commission heard this variance and denied it at their July 27, 2004 regular meeting.  The application is for a height variance to about 29.8 feet where 26 feet is the allowed maximum height.  They want to retain the height of 29.8 feet at 12 ½ linear feet and 27.5 feet at 6 ½ linear feet.  There are also three related memorandums placed at the dais.  The first is an affidavit signed by the prior planning director and the Village’s response to it; the second is some research on height variances and the height regulations that the Mayor asked her to perform, and the third is in regards to another house in Los Poblanos Estates subdivision which was mentioned at the P&Z meeting with an update on it.

Trustee Lopez asked Planner Wilkins if the memorandum dated July 14th recommending denial of the request for variance was hers.

Planner Wilkins stated that it was.  

Peter Everett, Attorney introduced Robert Davis and his wife Carla.  He stated that there might be some incorrect information about other areas of height variance.  The only height variance that is on the plan is the peak of a 4-sided pitch roof that is 12 plus linear feet.  They do not know where the 27.5 feet came from.  This all came about as stated in the affidavit submitted by Ms. Tidwell who was the Planning and Zoning Director when the project was being planned.  The application was necessitated by the fact that Mr. Davis and his contractor were given to understand would be a matter of submitting the application.   Understanding that the variance would for sure be granted because it does not violate the restrictive covenants of Los Poblanos Estates; the Davis’, in preparing a complete application, took photos from every perspective and they went to all of the neighbors and got letters from the neighbors saying that they did not object to the height.  There was no opposition or negative affect of this variance upon anyone and no impact at all that could be ascertained.  The area is a 3 acre lot in the Los Poblanos Estates on which the Davis’ hope to build their dream home.  Attorney Everett stated that they have a letter from Pat Broyles, Los Poblanos Estates Architectural Committee, in favor of the project.  The site plan describes the unusual size of the 3 acres and the fact that it is completely surrounded by trees.  It is also a slightly depressed area.  They feel that with the information provided they fall within the hardship as described by the Village’s ordinance and ask that the Planning and Zoning Commission’s action be reconsidered.

Trustee Lopez said that he was on the board when the D. McCall property was approved for a height of 35 feet.  There were two height limitations that he approved from 1992 to 2000.  One of them was Taft Middle School and the other one was Dean McCall.  There also have been a few others that have not been approved.  He asked how close this piece of property was to D. McCall.

Peter Everett, Attorney said that he was not sure.  

Trustee Lopez said that after discussing the site with Mr. Robert Davis he noted that the property is across the street from D. McCall’s home.

Robert Davis stated that he and his wife have been designing and planning this home for over seven years.  They worked closely with the draftsmen that put the plan together to make sure that it would fit within the Master Plan of Los Ranchos and he believes this home would do nothing but add to the property value of Los Ranchos.  He said that they were under the impression that they were following the right guidelines as they were instructed to follow Los Poblanos Estates’ guidelines.  These do not give an actual height by feet they only state “two and a half stories”.  They are only building a two story house.  He stated that they are asking for reconsideration of the Planning and Zoning recommendation.

Mayor Abraham asked Robert Davis to elaborate on how much reliance was placed on Cindy Tidwell and what she said.  

Robert Davis said that they were under the impression that Cindy Tidwell was the Planning and Zoning Director for Los Ranchos.  He said that he and a builder spoke to her and she informed them that they had to follow the Los Poblanos Estates’ Guidelines.  He said that they had no intention of violating the ordinance of Los Ranchos and were under the impression that they were in complete compliance.

Trustee Lopez asked Mr. Davis that if Cindy Tidwell would have shown him a piece of paper that said 26 feet is the maximum if he would have designed to 26 feet.  

Robert Davis stated, “yes”, but he stated that he was lead to believe that it was Los Poblanos Estates’ guidelines that he needed to follow. 

Trustee Homan asked Mr. Davis if he used a licensed architect in developing these plans? 

Robert Davis stated that their licensed contractor used a certified licensed draftsman in New Mexico and did not know what those credentials entail.   

Trustee Homan stated that as part of their certification one of the things that they go through on their licensing and such is that they have to seek out whatever ordinances apply to that community, and therefore, your draftsman would have known this in regarding the covenants of a community whether it be Los Poblanos or any other community.  The local municipality does not enforce covenants.  That is over and above what the local municipality would do so whichever is the more stringent of the two would be your minimum guideline.  

Robert Davis stated that the draftsman that did the plans did mention this during their meetings and that is what prompted him to call and speak to Cindy Tidwell at the Village of Los Ranchos personally.  It was not until the plans were completed that they found out that Cindy Tidwell was no longer with the Village and that the information given to them was inaccurate.  

Trustee Homan asked, if they have already broke ground on this property?
Robert Davis responded that they have not.

Trustee Homan asked, what the cost would be to redesign with a lower roof?
Robert Davis said that they would have to redo 50% of the plans.

Trustee Homan asked, why 50%?  It is a different pitch on the roofline.  

Robert Davis said that in talking to the draftsman the elevations and the structure will have to be redone, as well as the possibility of issues with the foundation.

Mayor Abraham stated that Cindy Tidwell’s affidavit reads “My understanding of the annexation of Los Poblanos is that this area of covenanted estates was annexed with the existing covenants, being the zoning requirements accepted by the Village of Los Ranchos at the time of annexation.”

Trustee Homan asked when was the time of the annexation?
Robert Davis said that according to Cindy Tidwell she said it happened about four years ago.

Trustee Homan said that it does not make any sense.  As we continue to annex different pieces of property, just because you were annexed for example 6 or 7 years ago and you may have been in Bernalillo County at that time and now you are part of Los Ranchos, you then come within the ordinances of that new community.  She asked Mr. Matthews for direction on this subject.   

Attorney Mathews stated that he has had cases against Attorney Peter Everett and is therefore familiar with his writing.  He said that Peter did not write this affidavit.  He said that we do not enforce restrictive covenants and that he disagrees with Trustee Homan because covenants and zoning is not necessarily the strictest that applies.  He said what concerns him the most about this affidavit is that it raises an issue called Governmental Estoppel.  Every citizen that goes to a government official and they are told that a certain thing is true or that they can do a certain thing and they rely upon that then that is called Governmental Estoppel.   Government Estoppel cases are difficult for a citizen to win but he sees from this affidavit enough information to get Mr. and Mrs. Davis into court.  He said that he can support a decision to deny the variance, but is very concerned with this affidavit.  

Mariane Woodard, El Alhambra Circle, stated that she is troubled that things that are put in place to deal with character issues, zoning and general public interests can be tossed aside because of erroneous information given by a government official. 

Attorney Mathews said that he would be less concerned about this if it was just the Davis’ telling us that Cindy Tidwell said certain thing, but what troubles him is the fact that she has put it in an affidavit in writing and she has sworn to it.   

Mayor Abraham said that he too is troubled by the fact that they relied on one of our Village employees and that this caused them to possibly incur this hardship.  He stated that Planning and Zoning did their job in denying this because our ordinances need to be enforced.  The fact that there are no objections needs to be noted.  He said that he talked to most of the neighbors personally as well as the lady in charge of the architectural control committee and no one has any problems regarding the design and it is a large piece of property.  He asked Planner Wilkins how much of this house is over 26 feet. 

Planner Wilkins said that the following measurements were verified with the applicant’s wife, Mrs. Davis.  The height of 29.8 feet is maintained at 12 ½ linear feet and the roofline at 27 ½ feet is maintained at 6 ½ linear feet.

Mayor Abraham confirmed with Planner Wilkins that there is 12 feet that is around 3 ½ feet over our height limit and then another 6 ½ feet that is one and one-half feet over.

Planner Wilkins stated that if the variance is granted both height variances should be addressed in the motion. 

Trustee Homan stated that due to the new evidence that has been provided she feels that the Board needs to make a motion to grant this variance.   

MOTION:   Trustee Homan moved to approve with variances on both heights.  Trustee Rael seconded the motion.

VOTE:  The motion carried unanimously 4-0.

B.
A REQUEST BY AL GALLEGOS OF Z-TECH FOR APPROVAL OF A SITE DEVELOPMENT PLAN SHOWING PROPOSED IMPROVEMENTS IN THE C-1 ZONE.  THE PROPERTY IS LOCATED AT 6932 4TH ST. NW AND LEGALLY KNOWN AS TRACTS LETTERED “A” AND “B” OF THE PLAT OF THE RHEA ADDITION, SITUATED IN BERNALILLO COUNTY, NEW MEXICO, AS THE SAME ARE SHOWN AND DESIGNATED ON THE PLAT THEREOF, FILED IN THE OFFICE OF THE COUNTY CLERK OF BERNALILLO COUNTY, NEW MEXICO ON JANUARY 20, 1976 IN VOLUME C11, FOLIO 9.  THIS PARCEL CONTAINS APPROXIMATELY .9493 OF AN ACRE.  THIS APPLICATION WAS FORWARDED BY THE PLANNING AND ZONING COMMISSION WITH A RECOMMENDATION OF APPROVAL, WITH CONDITIONS, AT THEIR REGULAR MEETING HELD ON JULY 27, 2004.
Planner Wilkins stated that the project description includes eliminating the 4th street parking in front of Z-coil.  Due to safety reasons the applicant came to the Village requesting permission to utilize the north parking lot to construct a 1,080 square foot addition and portal with vigas over the new addition and the addition of a new wrought iron fence along the east property line.  The Planning and Zoning Commission heard this application at their regular meeting, July 27, 2004 and recommended approval with conditions 1-5 as listed in the department recommendations.  She also listed a couple of additional recommendations and would like to also add one at this time.  That would be that they use Los Rancho de Albuquerque as their mailing address on all their brochures, advertisements, literature and correspondence.  She received a call yesterday from the engineer who will be doing the grading and drainage plan and received plans from Mr. Green tonight but has not had the chance to review the plans or to send them to the engineer for their comments.  She stated that the requirement for this plan is for 21 parking spaces with one for handicapped permits.  They need to look at the parking plan and see if an alternate parking plan may be necessary.      

Jim Green, Architect, for Z-Coil explained the request to add a 12,000 square foot display showroom to the existing building.  He has included the new parking lot in compliance with the zoning code.  A new site plan and landscape plan have been submitted to Jessica Wilkins in the Planning and Zoning Department.  The site plan will have three ballard lights in the new parking lot.  These are lights that are about 3 feet off of the ground with a light at the top of them.   They will be shielded at the top and the light direction will be down at a 20-foot diameter.  The other issue was the access and egress from Pueblo Solano N.W.  At the neighbor’s request, at the Planning and Zoning meeting, it was decided that this would not be good; therefore the new plan has been revised to exclude it.  The grading and drainage plan has not been submitted due to overwork on the civil engineering and surveyor’s part.  He has a copy of the conceptual plan that is to be reviewed by the Planner and Trustees for comments, but that will be submitted at the request of Planner Wilkins.  The addition is going to be on the northwest corner.  The egress is off of 4th Street, which will be as close as possible to Pueblo Solano west of 4th Street.  The parking has been reduced to 21 spaces due to the drainage requirements.  According to the grading and drainage rules for Los Ranchos there has to be increased ponding areas.  The existing evergreens will be blocked out with the vertical element and a sheet flow parking lot that will be pretty flat to a pond along 4th street, Pueblo Solano and on the east side of the property.  

Trustee Lopez asked Mr. Green if he and Mr. Gallegos agree with all of the conditions. 

Jim Green stated that they both agree.

Jan McNeal, 335 Pueblo Solano Road NW, stated that they have concerns with the ingress and egress off of Pueblo Solano, but is happy with the present plans that eliminate the Pueblo Solano access.  

Jim Green stated that there are two handicap spaces.   

Trustee McDonough stated that as part of the site plan, as he understands, there is a waiver for the dedication of 7 feet of right-of-way along 4th street, condition #7.  

Planner Wilkins said that in the general regular section of the zoning code it mandates that 7 feet of the properties adjacent to 4th Street be dedicated to the Village for future improvements.   

Trustee McDonough stated that it appears in the drawing that there is a 10-foot utility easement where the 7 foot right-of-way would be dedicated, so that area is available for pedestrian traffic.  

Planner Wilkins said that she believes that comes over the sidewalk and if that right-of-way is ever asked for by the Village then it wouldn’t just be a utility easement for pedestrian usage, but for traffic issues.   

Jim Green asked Planner Wilkins if that is 7 feet back within the 10 foot utility easement.  

Planner Wilkins said that it would be from the property line.

Trustee McDonough asked Mr. Gallegos if he is comfortable with using Los Ranchos de Albuquerque as their mailing address.  Mr. Gallegos said he will.
MOTION:   Trustee Lopez moved approval of the site plan subject to the conditions and recommendations stated by the Planning and Zoning Department.  Trustee Homan seconded the motion.

VOTE:  The motion carried unanimously 4-0.

C.
A REQUEST BY DARRYL W. MILLET OF ALBUQUERQUE ADVOCAETS, PC (AGENT) FOR RAUL GRIEGO (PROPERTY OWNER) FOR A SPECIAL USE PERMIT TO ALLOW FOR MEDICAL CARE AND CONSULTATION SERVICES IN THE R-3 ZONE.  THE PROPERTY IS LOCATED AT 359 AND 353 PUEBLO SOLANO NW AND LEGALLY KNOWN AS LOT NUMBERED THREE (3) AND FOUR (4) OF THE VALRICA ADDITION, TO THE CITY OF ALBUQUERQUE, NEW MEXICO, AS THE SAME IS SHOWN AND DESIGNATED ON THE PLAT THEREOF, FILED IN THE OFFICE OF THE COUNTY CLERK OF BERNALILLO COUNTY, NEW MEXICO, ON JANUARY 19, 1946.  THESE PARCELS CONTAIN APPROXIMATELY .5168 OF AN ACRE.  THIS APPLICATION WAS FORWARDED BY THE PLANNING AND ZONING COMMISION WITH A RECOMMENDATION OF APPROVAL WITH CONDITIONS FROM THEIR REGULAR MEETING HELD ON JULY 27, 2004.   

Planner Wilkins stated that this special use permit was also heard by the Planning and Zoning Commission at their regular meeting on July 27, 2004 and it was recommended to the Board as a recommendation of approval with conditions.  Those conditions have been outlined in the text of your planning report under general information. The application is to allow for medical care and consultation offices.  The department has recommended denial.  Special use permits are for uses that are not allowed for in any other zone.  This use is allowed in the C-1 zone.  She received a copy of a petition in support of the application today, which is before the Board. 

Attorney Darryl Millet, Albuquerque Advocates, P.C., represented the Griegos who are both doctors.  They purchased this property at 353 and 359 Pueblo Solano sometime back.  It consists of a duplex housing unit that has been a “chronic nonperformer” as a rental unit over the years.  The appraisal at the time of purchase stated very clearly that this type of unit has fallen into disfavor.  Nonetheless, the Griegos purchased it with the idea for this very use.  They applied for it once before and then again this evening.  He handed out a copy of a letter from Ms. Tidwell that he states is relevant to tonight’s discussion.  It reads “…a future owner could request a zone change from R3 to C1 with a reasonable expectation of approval.”  It was delivered to the Griegos at the time that they purchased this property and they followed that letter up with a visit with Ms. Tidwell to discuss the probability that Village ordinances, plans and policies would allow for a use of this facility for the applied for purpose.  They were assured that in Ms. Tidwell’s estimation it probably would be approved.  He stated that his clients, at the time of purchase, relied in large measure on the probability of this statement.  Because this property is located directly east of the Farmers Feed building, potential tenants have mentioned the adverse environment to the Griegos.   They have attempted to lease this property on a number of occasions.  As a consequence one unit is vacant and the other is rented on a short-term basis.  He also understands that there is another rental property directly east of this property.  He understands it has been vacant for about two years.  The proposal that the Griegos are putting forth is that they be allowed to use the two halves of this duplex as a remodeled facility to create essentially one building for office space for four medical practitioners on a part-time basis.  These would potentially include a midwife, an acupuncturist, an oriental medicine practitioner, a psychologist and a general medical practitioner.  Last year they applied for a straight C-1 zone change.  It came up to the Trustees on a unanimous approval from the Planning and Zoning Commission as was the case this year.  When it got to the Trustees it “hit a wall”.  The neighbors were concerned about issuing a straight C-1 zone change on this property and having it permanently become C-1 property with any potential C-1 use.  He states that Dr. Griego believes that a special use permit would be the appropriate remedy to avoid the worry of the neighbors that this property be used in some other C-1 use that is far less desirable than a medical practice.  Attorney Millet said that generally medical buildings do not make bad neighbors and they certainly contribute to the tax base of the community.  They are generally well maintained by their owners and certainly the Griegos have pledged to do substantial site improvements to make this a more attractive facility for the neighbors.  The question at the Trustees’ hearing last December was if not a C-1, could a Special Use Permit be used.  

In the interim there has been a case from the courts here in New Mexico called CFT.  CFT gives the final authority for zoning in a municipality very broad interpretive powers.  So under the language of CFT there is reason to believe that you have the right to interpret your ordinance to say that, while your zoning ordinance says we can’t give a Special Use Permit if that particular use is allowed in some specific zone category, such as C-1 in this case, if an applicant comes forward and says “I do not want a straight C-1 use, I want something less than a straight C-1 use and am willing to limit my use by means of conditions of approval that makes my application and my proposed land use less than the real C-1 use.”, that this is the special circumstances that your ordinance calls out as a potential use for a Special Use Permit approval.  We ask that you interpret your ordinance in that matter.   I would like to emphasize to you the Griego’s concern that they be good neighbors.  They live in this community and they want to be good neighbors.  They do not want to create a nuisance that is an aggravation to their neighbors.  They do not want to be bringing excess traffic into the community.  They do not want to make noise, be an unsightly neighbor and they have proposed conditions that deal with these issues.  The 9 conditions that were originally proposed were:

1. The use shall be limited to homeopathic, family practice, oriental medicine, acupuncture, psychological services, massage therapy and midwifery services only.   

2. No more than four (4) practitioners shall provide services at the property at any time. 

3. The hours of operation will be limited primarily from 9 a.m. to 6 p.m., Monday through Friday with occasional evening and weekend hours not to exceed eight hours in any calendar month.   

4. Office appointments are to be scheduled in a manner such as to limit the number of vehicles entering or leaving the property to no more than four (4) per hour.  

5. Parking spaces for only 10 cars shall be provided.  In conversations with Planner Jessica Wilkins she feels that if there are four doctors at the facility at one time then13 spaces will be required.  This has been revised and submitted.  

6. The vehicular entrance point from Pueblo Solano will be located as far westward as property conditions allow.  There would be no parking along the adjoining property line so that the cars are kept away from the neighbors so there is no disturbance.   
7. The entry and exit would be engineered in a fashion to compel or at least encourage cars to enter and leave from 4th street only, not from eastward through Pueblo Solano.  A revision of the entry and exit diagram was submitted to Planner Jessica Wilkins, and a “No Left Turn” sign will be posted.  

8.  The property would be equipped with “dark skies lighting” which I recognize as a requirement of this Village.  

9. The driveway entrance would also be gated so that the facility is secure and it does not cause a hazard after hours for the neighbors.  

In addition to these nine (9) conditions three were recommended by Planning and Zoning.  One is to do a hydrology report because of the potential runoff onto existing buildings.  This property would have a gravel parking lot so there would not be much in terms of run off, but they are willing to do a hydrology report in order to confirm that the water will be properly carried off of the property.  Two, the Village Engineer would review the traffic and any mitigation that would be required.  He stated that his clients have no problem with supporting the idea of speed bumps and certainly if an engineer says that they are creating additional traffic they would bear the brunt of that financially.  The other concern that Planning and Zoning raised was that we specifically say as a condition of approval that this parking lot is necessary for this approval because these are platted separately as two lots.  So clearly they would agree to that condition as well to obligate the owner to maintain this as parking space.  

All of these conditions are something that is not found in a C-1.  These are all something that create less than a C-1 and it is that argument again that I make that gives you the ability to approve this as a Special Use permit.  Across the front of the property along Pueblo Solano there is a 6-foot picket fence that is nonconforming but is grandfathered by its age. The applicants are willing to abide by whatever the neighbors would like done with this fence.  

Trustee Lopez asked if Dr. Griego is willing to use Los Ranchos as his address.

Attorney Darryl Millet said that they would be willing to use Los Ranchos as their address.  He stated that in conversations with appraisers that this kind of a land use will not negatively impact the adjoining property values.  By improving the appearance of this property and giving it a good solid use, instead of having a semi vacant property there, it is my belief if anything it should enhance the value of the surrounding properties.  The opposition this time around is still significant as it was last time around.  There is still only one letter of opposition according to Planner Jessica Wilkins.  A petition was submitted and five signatures plus the owners are in favor of this.   So it is not a unanimous decision among neighbors that this is inappropriate.  He stated that some of the neighbors who might otherwise have signed this petition are very fearful of reprisals in the sense of shunning or some sort of problem from neighbors.  

The two issues that the opponents have raised are primarily commercial encroachment into their neighborhood and traffic.  With respect to the commercial encroachment the building on this property lies within 300 feet of 4th Street.  On the Master Plan it recommends that all commercial activities stay within 400 feet.  It also makes a recommendation that the access for any commercial uses be directly to 4th Street.  They can apply with the 300 foot rule, but the direct access to 4th Street is a little bit more problematic.  Pueblo Solano has to be used as the direct access to 4th Street.  

Trustee McDonough asked if they have had any discussions with the feed store about possibly using some of their property for an ingress and egress.  

Attorney Darryl Millet stated that he did consider this and would discuss it with his client.  The idea of asking for an easement is a possibility.  They prefer not to do it because they feel that it would interfere with the Farmers Feed use of their property where they stack stuff and park their equipment.  So then preference is to use Pueblo Solano.  The concern about commercialization encroaching into the neighborhood is reasonable; however, this property is surrounded by commercial or high-density residential uses on all sides with the exception to the east, which is a vacant rental property.  The traffic is the other big issue the neighbors object to.  We have limited ourselves to four cars an hour maximum in the conditions of approval and the means of arriving at this is by careful scheduling of 60 to 90 minutes sessions with clients.  He stated that his client is willing to sign a petition to get speed humps.

Trustee McDonough asked if his client is also willing to pay for the speed humps if the traffic increases and it is determined that it is because of their business.   

Attorney Millet said that they agreed to that condition provided that an engineer said that it was due to their traffic, but they are confident that they are not going to be the problem.  Another issue brought up was the delivery of babies.  They will not be delivering babies.  This will be a midwifery office for regular care visits.  He said that they believe that in six months time the neighbors will wonder what the fuss was about, and that this will be one of the better neighbors they could possibly get.  He said that they would accept a straight C-1 change but they do not think that it would be appropriate for the neighbors, the property, or a good policy for the Village, and so they are requesting a Special Use Permit.  

Mayor Abraham asked if there was anyone else in favor that wanted to speak.

Dr. Raul Griego stated that Attorney Millet said something that he is not sure is entirely correct.  He said that Trustee Rael mentioned at the Board of Trustees Meeting in December of last year that there really was nothing in the law that stated there must be a storefront on 4th Street.  It was the Trustees intent to write it in, but it was not written in.  Secondly, Cindy Tidwell was not the only person that helped him to make this decision.  He said he took the extra precaution of calling the previous Mayor and having him come out to the property prior to purchasing the property.  He said, this is hearsay only, that the previous Mayor came out to the property and he asked him about the potential for commercial zoning.  He said that the previous Mayor told him that the property was within the 300-foot setback and should not be a problem.  At that point in time he decided it was worth the risk of purchasing the property.  He said that he would like to assure his neighbors that Attorney Millet spoke well of both he and his wife’s ideas of being good neighbors and maintaining a proper facility.  He says that he needs a private practice in order to offer better service to his patients.

Mayor Abraham asked if there was anybody else in favor and if not those opposed could speak individually or choose a spokesperson.  

Jan McNeil, 335 Pueblo Solano Rd. NW, stated that she opposes and that she has a signed petition that was circulated around the neighborhood starting on July 23rd.  There are four in favor of the Doctor’s request and 31 against it.  A question was raised in the neighborhood as to where does the 300 feet end from the corner of 4th Street to where the Doctor’s property is.  How much of the property goes over the 300 feet, as it has never been surveyed.  She stated that Jessica told her that it did not have to be surveyed since it is not going to subdivided.  She asked if anyone knew this information.  

Planner Wilkins stated that we did not have the information on the survey from Mr. Griego and we were not going to require another survey because the property is not being subdivided.  Farmers Feed may have a survey and the Village may have something in its historical records. but she had not looked at how deep that property line goes and then how deep the two additional lots of Dr. Griego’s go.  

Jan McNeil said that by now it should be a reasonable expectation that somebody would know where the property line starts and ends.  

Planner Wilkins said that the Master Plan does say that C-1 zoning goes to 300 feet or to the first lot line and the property zoned R-3.  The commercial zoning is for the Farmers Feed lot within the regulations of the Master Plan.  

Jan McNeil asked about the lot behind it as well.

Planner Wilkins said that it is zoned R-3.

Jan McNeil presented the petition and said it was quite evident that the residents on Del Aker and Pueblo Solano are opposed to the Special Use Permit application.  There are three residents for support on Pueblo Solano and no one was threatened.  We had a very nice discussion and they gave reasonable explanation; they referred to it as a home business.  This is not a home business.  This is a business, business.  She said the residents are concerned about traffic, but mostly their homes and neighborhood.  They feel that they are continually being encroached upon.  They do not want to be changed from residential to commercial.  She stated that the Special Use Permit presented today is no different than what was brought to the Board in December 2003.  She said that at the last meeting Trustee Lopez made a suggestion that maybe the Doctor could come to an agreement with the residents.  Her petition shows that there is no agreement.  She stated that she has been renting her property since 1990 with the help of good advertising and she sees no reason why the doctors cannot rent their property.  She asked what is the purpose of the letters that are sent out to the residents when something is going to change.   

Planner Wilkins said that she is talking about the Public Notice that she sends out.  

Jan McNeil asked Jessica Wilkins if she sends it out to the entire Village.

Planner Wilkins stated that it goes out to all property owners located within 300 feet of the subject parcel.   

Jan McNeil stated that they say “no”.  They do not want a Special Use Permit under any circumstances.  They want it to stay as quiet as it is today and they want to keep their residential status.  

Colleen Frankey, 308 Del Aker NW, stated that last summer she signed a petition to possibly abate traffic on Pueblo Solano without the use of speed bumps.  With a business in the neighborhood there will be no choice but to put speed bumps in.  She feels that proposal for directing traffic in and out will not work.  There are no sidewalks in the Village.  The children who walk home from school across from 4th Street and down Pueblo Solano, elderly people and pets only have that 300 foot easement.  With the increase of traffic you increase the level of danger.  She stated that this business could only cause damage to their serene neighborhood, not enhance it.  

Will Goldgal, 341 Pueblo Solano, has resided here for 20 years and is the owner of the infamous rental property.  He stated that the rental property is a big investment for them.  He hopes it will be a major portion of his retirement income.  There has been tremendous improvements to the landscaping and the building in general and will be rented out within the next month or so.  He says that traffic is an issue already and that he feels that they are underestimating the amount of traffic this business will bring.  He said that he sees an almost unanimous support of the neighborhood and that he hopes that their efforts are heard.  

Trustee McDonough said that it is a difficult situation.  There is redevelopment occurring all along 4th Street.  Residential properties are being changed to commercial properties and we will continue to see this.  None of us want change but change happens and sometimes change happens when you least expect it.  He asked Jessica Wilkins, if by recommending denial of a Special Use, does that mean she feels it is more appropriate to be C-1? 

Planner Wilkins responded “no”.

Trustee McDonough asked her why Zoning recommends denial of Special Use.

Planner Wilkins said that the Finding of Fact for recommending denial is because the proposed use is allowed in another zone.  She stated that she could only go by the zoning code and that under the Department recommendation it states what the Special Use Permit regulations of the zoning code are. It says, “…a Special Use Permit shall be issued where the proposed use is not provided for in any other zone.”  Approval is granted by the Board and the Board may impose such limitations and conditions as it deems necessary.”  Her basis for the recommendation was that this use is specifically called out in the C-1 zone as a permissive use.
Trustee Homan made a statement on acknowledging Dr. Griego’s willingness to accept a Special Use Permit and wanted to commend him on his attempts to use this property.  She said, it appears that he has basically bent over backward with a number of conditions that he is willing to put up with in order to make his proposed use more palatable to the community.  This is a very tough decision.  The Board is torn with what they see as a great attempt to work with the community and at the same time promote economic development within our community.  She said that she is struggling with this decision.

Trustee Rael said that at the last hearing he spoke out against it because it was against the intent of the Master Plan, but now that we are presented with a different plan.  He cannot see how it is going to increase traffic that much.  He also notes that there are 31 people that live directly around this property that are opposed to it.  He said that he feels that Dr. Griego has done everything he can to try to address whatever problems there were before and wished there could be more discussion within the neighborhood to try to work this out.   

Trustee Lopez said that generally in the past 10 years that he has been a trustee he has always tried to support the neighborhood and he will have to support the neighborhood and cannot recommend approval of this even though it is obvious that it is something that probably would bring revenue to the Village.

Trustee McDonough said that section 16 reads, “That the purpose of the permit is to provide for uses that are special because of their unusual nature, infrequent occurrence, effects on surrounding properties, or because the location of such uses will assist in the implementation of the Master Plan.”  Given a choice between a C-1, where if granted and is permitted along with a lot of other permitted uses, those uses may impact the neighborhood as opposed to the Special Use Permit proposed with the conditions that apply to it.  Certainly, it seems to him that it fits the category of effects on surrounding property and therefore it is reasonable to consider Special Use Permit.   

MOTION:   Trustee McDonough moved to concur with the recommendation of the Planning and Zoning Commission and approve a Special Use Permit for the property with the recommendations listed by the Planning and Zoning and the applicant. Motion died for lack of second.  

MOTION:  Trustee Lopez made a motion to recommend approval of the Department recommendation to deny request for a Special Use Permit as the use is permitted in the C-1 zone.  Trustee Rael seconded the motion.

ROLL CALL VOTE:  Trustee McDonough- no; Trustee Homan- no; Trustee Lopez- aye; Trustee Rael- aye.

Mayor Abraham said unfortunately he would have to side with the neighborhood as his goal is to keep the neighborhoods intact.   He would have to go with denial.

VOTE:  3-2.

Recessed @ 9:20 p.m.

Reconvened @ 9:35 p.m.

7.
OLD BUSINESS

A. DISCUSSION AND APPROVAL OF AN ORDIANCE – AMENDING CHAPTER 31, SECTIONS 2, 3, 7, AND 24 INCLUDING BUT NOT LIMITED TO SETBACK REGULATIONS ON THE RIO GRANDE CHARACTER ZONE OF THE CODIFIED ORDINANCE ZONING AND ZONE MAP – THIS ORDINANCE IS FORWARDED BY THE PLANNING AND ZONING COMMISSION WITH A RECOMMENDATION AT THEIR REGULAR MEETING HELD ON MAY 25, 2004. – DEFERRED FROM THE AUGUST 11, 2004 HEARING.
Planner Wilkins explained that there are a couple of revisions.  The memos provided in the packet talk about the changes from “Planning Director” to “Designated Planning and Zoning Official” in the text, and it merely clarifies the language of what properties are affected and show the figure numbers on the maps that represent each character area.  

Trustee Lopez told Jessica that in the ordinance in our packet has a discussion of A-2.  A-2, as he understands, is only there because there are a few A-2 properties along Rio Grande.  He asked if we were changing anything to A-2.

Planner Wilkins responded that we are not imposing A-2 zoning on any properties outside or inside of the character areas.  This will re-establish A-2 zoning as part of the zoning code.  It was inadvertently removed in a previous amendment to the zoning code.  It is not changing the zoning on any property.  She also stated that the Planning and Zoning Commissioners recommended approval of the 280 foot setback.

Mayor Abraham referred to the article in the Albuquerque Journal, August 24, 2004.  The article was wrong with regard to the Village lowering the density to one home per two acres.  What is being proposed by this ordinance is basically just reinstating the setback that has been historical along the Rio Grande corridor.  We have had 4 or 5 public meetings on this.  We have had public hearings, several work sessions with Planning and Zoning, we have had work sessions with the Trustees and what they are trying to do is set a standard for the Village that we all can go by.  He said that he thinks it is important to refer to the 2010 Master Plan, the residential goal and the objective is to preserve the qualities that reflect the character of the Village.  The action step to do this is to revise the zoning code to incorporate residential design requirements for setbacks to preserve open space and views.  All that is being proposed is to re-establish the setbacks to where they were originally when they were accidentally removed in 1994.  

Attorney Mathews said that the ordinance by itself is not a taking.  People have no vested rights to any particular zoning classification.  A taking could arise under this ordinance on a particular parcel of property where a site development or a subdivision plan is submitted.  There is a court order that allows 3 or 4 land owners on Rio Grande to subdivide into one acre and so we will honor court orders that exist, but that will occur when people try to subdivide.  But this is not a taking by increasing the setback.  It could be on a particular parcel where the Village may have to grant a variance.   Those will be decided on a case by case basis.  

Trustee Lopez referring to Mr. Mathews’ letter to the Village where he makes the statement “therefore any variances from the setback must be dealt with on a case by case basis after a subdivision application or site development plan is submitted.”  Mr. Lopez stated that this is the most important sentence in this entire memorandum.   

Attorney Mathews said that he recognizes the fact that there is a possibility that this will have an adverse effect on some property owners and we may have to grant variances.  We have to act on specific applications, not on abstract scenarios.  So this action is not a taking.  When someone submits a site development plan that result in them not being able to use their property or have a court order that allow them to subdivide into one acre the Village will look at the variance procedure, and not in the abstract.  

Mayor Abraham said that what we are doing is basically setting the standard and reinstating the setbacks that were in existence.  Now obviously we have identified properties that may take a variance, if 280 feet cannot be complied with then those properties would have to be dealt with on a case by case basis.  A couple pieces of properties that were a concern last year include the Judy Caldwell tract.  They have already submitted a subdivision plan where they are complying with the 280 foot setback.  Al Unser Jr. has a subdivision plan agreeing to the 280 foot setback as well.  

Trustee Homan said that the intent is to preserve the historic character of the area and as progress continues we certainly do not want to see an encroachment that basically destroys that character that brought us all to this Village.  

John Robb, 7200 Rio Grande Blvd. NW, spoke on the behalf of the Neighborhood Association.  The Neighborhood Association is about one and one half years old and is comprised of almost 200 people who reside in the Village.  Among the people who are members of the Association who are strongly supportive of the 280 foot setback are owners of 31 tracts, and so approximately 60 of the 200 are Rio Grande Blvd property owners.  In their two meetings devoted to this topic each time it voted unanimously for both areas.  The average setback of the homes are between 300-400 feet.  There are only 3 out of 20 residents in Area A that are less than 280 feet and 4 out of 15 in Area B.  This clearly establishes the character of this area.  He also has a petition supporting the 280 foot setback on both A and B.       

J.T. Michaelson, 5001 Rio Grande Blvd NW, said he has been a resident of the Village since 1966.  From a historical standpoint he understands that one of the main driving forces for the founding of the Village in 1958 was the preservation of the setbacks.  The vast majority of landowners on Rio Grande Blvd. have owned their land since before 1994 or 1996 when the setback lapsed.  Reinstatement is complying with our Village’s long range plan.  Reinstatement is not a taking.  Property values can be maintained and Greenbelt designation provides a yearly tax saving and most property owners, as pointed out, are in compliance now.  Preservation of setback is our legacy to the future. 

John Myers stated that he is here on behalf of the contract purchaser of the Unser property.  He would like a clarification of the provision in the proposed ordinance, “…that to preserve development rights all properties affected by the setback may be developed to the maximum overall density that would have otherwise been allowed.”   The A-1 zone provides that there is a 1-acre lot size requirement, but with the 280 foot set back that means that you might not be able to meet the lot size requirements.  He is assuming that that is what this provision means.  

Mayor Abraham stated that they are not changing any densities at all.  If you were on A-1 and you could build ten homes we still would allow for those ten homes to be built as long as the first couple of homes would be behind 280 feet.   

John Myers asked, then this would permit lots that are less than a 1-acre lot size?  

Mayor Abraham stated that yes, you would have to; otherwise it would be a taking.  

Ken Carraza, 7012 Rio Grande Blvd, said he has lived here for 15 years.  He stated that he really believes that this is a taking of his land.  He said he moved out here so he could be an individual, but when you look at putting eight houses behind where his house sits today it really is destroying the integrity of what we are trying to do here.  He stated that he has been in a legal battle with the Village once before and that he will do it again.  He does not want anything taken from him that is not right and just.  He believes that this will affect the character of the property here in the Valley.  He said that the Anderson property has been here since he was a child.  He feels that this is a direct action against the Andersons and he feels that it is wrong.  They have been good citizens here.  Lastly, Blake Chancelor has been very good to this Village and is very opposed to this setback.  Three months ago the Mayor of this Village said that he would be in touch with all of us so that we could work out some sort of an agreement so that we would not have to be in a legal conflict.  He has yet to get one phone call from him or any one of you Trustees.   This has been done before where everyone came together and came up with some reasonable setback.  The last time that his property was subdivided it cost both him and the Village a lot of money.  It should be taken into consideration that the people that are going to be directly affected by this should be able to sit down with you and work something out.  

Mayor Abraham responded that for the record he believes that he told Mr. Carraza that he would get with him or not do anything to take any property rights away.  For the record when you purchased your property the setback was 280 feet.  I met with Blake Chancelor and he does not have a problem with the 280 setback and supports it whole-heartedly.  Everyone that is affected by this ordinance purchased his or her property with the setbacks intact. 

Ken Carraza stated that when he purchased his other piece of property the setback was at 0, so is that what I will be entitled to?  

Mayor Abraham responded “no”, because he thinks you understood that this moratorium was in place and knew during the purchase that this could happen and the property when it was purchased had a 280-foot setback, but this is a legal question.  He said that all they are trying to do is set a standard for this Village.  With regards to the Andersons he says that he has talked with them and told them that the Village would not be an unreasonable administration.  If they came up with a plan that looks to be in the character of the area, if the setback comes out to be less than 280 in some places, maybe greater in others, but is in very much of keeping with the character of the area we’re not going to be unreasonable.  We are only trying to set a standard for this Village to preserve it for our children and their children.

Michael Anderson whose business address is 4920 Rio Grande Blvd. NW, said.  he thinks the best way to make our comments is to go back in time a little bit in talking about the settlement.  John Robb mentioned that our property was A-2; that is not exactly right, it was historically A-1, I believe ever since we bought the property.  What happened was that in the mid ‘90’s the Village and the Trustees, at that time, decided that the property should be rezoned to A-2 or A-3 and it passed.  Our property, as far as the Village was concerned, became A-2/A-3 property.  At that point we joined with a number of other parties to sue the Village.  We felt it was a taking of property.  The Village spent an excess of $100,000 fighting this.  During that period of time we offered to compromise with the Village saying that we might even consider something different than A-1, maybe something in between.  There was no compromise offered at that point so we went through with the lawsuit and the end result after a few years and a lot of expense on both sides we finally signed an agreement.  It turned the land back to A-1 and the setback went to 0 or whatever it was.  We have offered something less than 280 feet as something that we would accept, and of course if that was accepted, then we would all go our own separate ways and that would be that.  I think that we feel that 280 feet is excessive for us.  Our property tends to be longer with a lot more Rio Grande frontage and not as deep as a lot of these other properties.  They would like to come to an agreement, but if they can’t they will have to protect their rights as they feel that 280 feet is excessive and not acceptable to them.  

Mariane Woodard, El Alhambra Circle, stated that she hopes that if there are any lessons to be learned from some of the tortuous history, that the main thing gleaned from the story of some of these properties is that it is a very hazardous undertaking and very unfair to the public to do one-on-one landowner deals that unbeknownst to the public, major zoning and setbacks occur because of property settlements that no one in the Village ever heard about which certainly has just been relayed to us by Michael Anderson.  I would hope this Board looks at this as one of the least difficult and one of the best opportunities this Board has to do something that is of dramatic impact not just for the Village but for the whole metropolitan area.  We have the choice of being a community that realizes that action has to be taken to preserve the character and uniqueness of our areas, and I would hope that there could be virtually no debate about how essential this is.

Trustee Lopez stated that he is in a horribly unique position to talk about this because he was a Trustee when the 280 foot disappeared and quite frankly he thinks he remembers how and why it disappeared.  It was an accident.  No one on the staff of the Village that I can remember presented to me, as a Trustee, why it disappeared.   He has lived on Rio Grande Blvd since 1984 and at the time of his purchase there was a 280 foot setback so the builder put his home 520 feet away from the Boulevard.  He said that that was the best decision that builder could have ever made because he is very happy living 500 feet away from the Boulevard.  He supports the 280 foot setback.   

Mayor Abraham stated, for the record, that the settlement and lawsuit that Mr. Anderson brought up was because the Village tried to lower the density.  When we moved the properties to A-2 the Village was actually taking their property rights and only letting them build one home per two acres. We are not taking any development rights in trying to put the setback back to 280 feet.   We do not want the Village to spend any money in legal fees but he thinks it is a worthy cause.  We will make every effort when any subdivision comes in front of our Village to look at it on its merits and make sure that it is in keeping with the character of the area.  Mr. Mathews has assured him that this is not in the taking until we turn down a subdivision that needs to build closer than 280 feet.  Is that not correct?

Attorney Mathews stated that the Mayor was correct.  

Lionel Ortega who owns property off of Rio Grande, 3.8 acres by Chamisal and Rio Grande would like in writing that he can build three houses on A-1 property.  He stated that he bought that land for his kids, but things keep changing in the Village.   He would like to see something in writing so he will not have to go through a change every time there is a new Mayor or Trustees.  

Trustee McDonough stated that he will yet again ask, what is the definition of a bar or lounge on page 2 of 6; line 14?  

Attorney Mathews said that he spoke to Jessica and Juan about the definition on page 2, line 18 where it states “…food sales constitute no less than 80% of the gross sales receipts for food and beverages.”  This is about food sales and needs to be taken out.

Trustee Homan asked if we are suggesting to then eliminate lines 13-20 all together, just that whole section?

Attorney Mathews said that we need a period (.) after premises on page 2 of 6, line 18 and strike everything else out after the period. 

Trustee McDonough said, right now the character areas and where these setbacks apply are established by figures (figure 3-1 and 3-2).  If there anyway we can put a geographic definition or a written definition instead of leaving it up to later interpretation of where these things begin and end.

Mayor Abraham said that historically it has been in the ordinance and goes along the lines of the annexation. He believes that it is north of Lot 173 and we can put that definition in there.   

Trustee McDonough asked for an explanation of page 3 of 6, setbacks.  Under section A, it states minimum setbacks, front 25 feet, side 15, rear 25 and then it has this discussion for lots with a depth of less than 375 feet, the front setback may be reduced to a depth not less than 50% of the lot, but at no instance shall it be less than 25 feet. It seems to go through this whole discussion to get back to the same setback.  After discussion the Board agreed to strike section E.(b),b. on page 3 of 6.

Trustee McDonough had a question on page 5 of 6 Dark Skies Regulations, section (14) Conditional Uses.  Did this come to us from the Planning and Zoning Commission, because this gives certain powers to the Planning and Zoning Official that previously, I believe, were responsibilities of the Commission for Conditional Uses?   

Mayor Abraham said that he believes that this reflects the matrix that was adopted.  

Mayor Abraham asked for clarification of Area Regulations under setback (b).  If a property is on Rio Grande it is going to have a 280 foot setback.  If it is not on Rio Grande it will only have a 25 foot setback.  Is this correct?

Planner Wilkins stated that if not on Rio Grande the minimum setback would be 25 feet.  

Mayor Abraham asked, then why is (b), b. necessary?

Administrator Vigil explained that it is saying, if your lot has a depth of less than 375 feet you try to get it at 50% of the depth, but if you cannot do this because of the configuration of the lot you still have to have a 25 foot setback.  So it asks that you try to get the maximum setback if under 375 feet, but if you cannot accommodate it, the minimum is 25 feet.

Trustee Homan stated that it made sense because (a) is the ultimate default.  

Trustee McDonough said that he thinks the Planning and Zoning Commission was trying to go by line of site from corners of buildings to corners of existing building where there is not specifically a 280 foot setback.

Mayor Abraham said that it does say this in the ordinance.  

Mariane Woodard asked for a quick list on what is being delegated away from the Planning and Zoning Commission to the Planning and Zoning Official? 

Mayor Abraham stated that it follows a matrix that he believes was adopted back in December.  It took some of the decisions away from Planning and Zoning Commission that could actually be done by the Planning and Zoning Official.  

Planner Wilkins stated that the matrix allows for permits and conditional use permits as long as there is no public opposition during the public noticing period.  It does allow us at any point, where we feel decisions should go before the Planning and Zoning Commission, to refer to them anyway.  This language does follow the matrix adopted in December.   

Trustee Homan added that as a member of the Planning and Zoning Commission at the time that this was agreed upon; part of the reason is because we were seeing that a lot of people were coming in for things like permits that fell well within the ordinance, but yet they had to come to the Commission at that point for permission or the approval when it could have been done by administrative staff.

Tom Donelan, 6668 Edgewood Drive, asked what are minor arterials?  Are there any streets that could change to a minor arterial?  What is Second Street considered?

Trustee Lopez said that he doubts it.  This would not affect Second Street because it is not in the Village.   

Mayor Abraham stated that the only minor arterial by definition in our Village right now is Rio Grande Blvd.  

MOTION:  Trustee Lopez made a motion to move approval of the ordinance amending Chapter 31, sections 2, 3, 7, & 24 including but not limited to setback regulations on the Rio Grande Character Zone of the codified ordinance zoning and zoning map, and to also include those minor revisions that have made.  Trustee Homan seconded the motion.

ROLL CALL VOTE:  Trustee McDonough- aye; Trustee Homan- aye; Trustee Lopez- aye; Trustee Rael- aye.  The motion carried unanimously 4-0.



B.  
DISCUSSION AND APPROVAL OF RESOLUTION OF AN ORDINANCE – AMENDING CHAPTER 31 OF THE CODIFIED ORDINANCE, ZONING AND ZONE MAP, PROPOSING REVISED REGULATIONS ON FLOOR AREA CALCULATIONS, STEP-BACKS, SOLAR ACCESS AND OTHER PARTICULARS WITHIN THE GUADALUPE TRAIL CHARACTER AREA – THIS ORDINANCE WAS RECOMMENDED BY THE PLANNING AND ZONIING COMMISSION AT THEIR SPECIAL MEETING HELD ON JUNE 8, 2004- DEFERRED FROM THE AUGUST 11, 2004 HEARING.  


Trustee Lopez addressed the Mayor by saying that this particular area has been reviewed in some detail in the last several meetings.  


Planner Wilkins said that on the second page of the ordinance under the area of Area Regulations, #1, Height Limitations, starting on line 20 it says, “For any applications submitted after the date this ordinance is effective, the height of any building shall comply with one of the following additional height limitations, either:” and what she is proposing it read is “For any application submitted after the date this ordinance is effective, the height of any building shall comply with the following additional height limitations.”  I spoke with Joe Brawley,  Planning and Zoning Commission member, today and we both agreed that properties should have to comply with not just one or the other of these regulations, but they should have to comply with all of them.  In regards to height the solar access is only in regards to the North property line while the setback issues have to do with everything.  


Trustee Homan asked if this would restrict minor changes to her home where she would have to come into compliance with all of the current regulations on something that had already been grandfathered in?


Planner Wilkins said that this only governs new constructions.  When you have a nonconforming use or right you have up to 20% without losing this nonconforming right.  

MOTION: Trustee Rael moved approval of the ordinance revising Chapter 31, zoning and zone map, of the codified ordinance of the Village of Los Rancho de Albuquerque, and including amendments recommended by staff.  Trustee Lopez seconded the motion.



ROLL CALL VOTE:  Trustee McDonough-aye; Trustee Homan-aye; Trustee Lopez- aye; Trustee Rael- aye.  The motion carried unanimously 4-0

C. VC HANDBOOK- DISCUSSION AND APPROVAL TO ADVERTISE IN SUMMARY AN ORDINANCE AMENDING CHAPTER 31, SECTION 11 AND ADDING A NEW VILLAGE ENTER HANDBOOK- A GUIDE TO SECTION 11- VC ZONING AS FORWARDED BY THE PLANNING AND ZONING COMMISSION- DEFERRED FROM THE MAY 12, 2004 HEARING.

Planner Wilkins said that the Board heard this in May and deferred action for 90 days.  The gentleman that put together the Village Center Handbook, Roy Roth is here tonight to present it to you.  There are some changes that would be substantial to what is in the Village Center code as well as a memo that Mr. Roth will explain in more depth.

John Roth, 651 Camino De La Luz, Santa Fe, N.M.  He said that of interest tonight is why it is that this process has lead to suggestive changes in the actual language of the ordinance.  Most of the changes are paragraphs that have been moved around, others will seem like the intention of the code has been changed, but by and large he thought these were mostly minor clarifications instead of possible loophole type things. There are a few things that changed more significantly.  The previous staff went through a process that involved a public workshop and also fairly extensive work sessions so a lot of these changes came out of that.  The first one is p.3, Section (C). There was some confusion as to which projects would have to create site development plans and which ones had to create regulating plans.  The use of the regulating plan was not very well defined in the earlier code so we just reorganized that section.  There were no changes to the requirements it was just clarified on who would need to do what.   In section (J) there is a section that encourages the creation of towers. There is also a section that encourages building to step back and those two ideas were in conflict with each. In section (K4) there was a suggestion that residential density should be at a maximum of 12 dwelling units per acre.  It seemed like the intent of the code was to create a dense mixed use Village Center and so the idea of putting a minimum in was actually suggested by earlier staff.  The facade glazing was talked about a lot.  The original code suggests that there is 70% glazing.  Section (L) is again the part that was reorganized in terms of what you would need to submit.  Overall, it is not as many revisions as you might imagine when you first look through it, and primarily the Handbook is just there to illustrate the concepts that are in the code.  

Trustee Rael said that when they were working on it before, on p.10 there is one line that he disagreed with and requested that it be changed. It is the one that addresses automatic irrigation.  He said that it should be specific to commercial properties not residential and the residents should not be subjected to adding this in or having to pay for it. 

Trustee Homan asked if they are talking about the irrigation of sidewalk planters.  Does this mean that business owners have to pay to get the automated irrigation put in for the landscaping along the sidewalk?  She sees a lot of problems with this.

Mayor Abraham said that this is what the VC Zone says.

John Roth said that it probably applies to new construction.  That the intent was to make developers build that in when they built new streets, but again it really does not say who is doing any of this stuff.

Trustee Rael said that the intent was for new construction, but he does not think the same rule should be applied to residential construction as to commercial construction.  This is the only objection he has.  

Mayor Abraham said that since a lot of this was done by the past administration and a lot of this was tailored to the Mike Contreras project, which is not going to happen.  He thinks that they should have a working session or at least make sure that everyone understands it very well and knows exactly what they are getting into. He says he does not want to see a lot of restrictive ordinances put in here because it is hard enough to get a business into this Village without restricting them even more so with the VC zoning.  He said that he would like the trustees to understand what kind of impact this may make to any new projects.

Trustee Homan asked if the intent of this is to just give an interpretation of the ordinance or is this in fact an ordinance.  

Mayor Abraham said it is an ordinance.  He said that he is concerned because the ordinance will have to be enforced by this decision.

Trustee Homan said under section 13, the last sentence says, “temporary displays must be changed once every 90 days”.  First of all that is going to put a tremendous burden on this Village, and it also prevents the right of free speech on behalf of the business owners.   

Mayor Abraham said that this is more restrictive now in this form than it is even in our VC ordinance in Chapter 31.  

John Roth said that the ones he listed are new, but items that are being brought up now are on the books in your ordinance.

Mayor Abraham said that he thinks this is one more section that needs to be addressed.

Trustee Homan said that it sounds like further discussions and public workshops are needed on this one.   

Mayor Abraham agreed.  He said that under his administration he wants to know what is being proposed for the VC zone and what limitations are being placed on property rights.   

Trustee McDonough said that we should not advertise until the ordinance is complete.  He asked if there were issues with CDBG grant funds and the timing.

Administrator Vigil stated that the grant funds have been expended for the purpose intended.  Deferring action on advertising would not jeopardize the grant.   

Trustee Homan says that she has concerns with page 13, section 17; the Village currently does not have a utility undergrounding ordinance.

Mayor Abraham stated that there are many issues that need to be addressed.  These will need to be reflected in  the VC zone.

MOTION:   Trustee Homan moved to defer 7C.  Trustee McDonough seconded the motion.

VOTE:  The motion carried unanimously 4-0.

Board addressed 8.A, B and C out of order.

D. DISCUSSION AND APPROVAL OF AWARD OF CONTRACT FOR VILLAGE RADAR SPEED DISPLAY SIGNS.

Administrator Vigil said that at the last meeting the RFP was awarded to Speed Check Information Display Company.  The Mayor was authorized to enter in negotiations for contract.  We have enclosed the contract and the exhibit in the packet as well as all of the specifications in terms of costs.  If you look at number 7. “Purchase Discounts” begin with a purchase price of $4,570 each; then there is a 13% discounted rate of $3,976 each when you buy 10-15 units.  The proposal is to purchase 11 speed board display signs as part of our plan for traffic control.  The proposed sites are along Rio Grande Blvd., Chavez Road, Guadalupe Trail and El Pueblo Road.  We are having discussion with Mr. Saylor regarding the 4th Street Horizon school zone to see if he will purchase a speed board to get the traffic traveling south on 4th Street.  We will put one close to the Los Ranchos Elementary School for the traffic going north.  This will cover this whole school zone.  We also plan in working with the Neighborhood Association to enter into an agreement where they will take the traffic control radar speed display signs and place them in their neighborhood areas.  The cost for the radar speed display signs would be about $45,000.   There are $120,000 in grant monies that have been designated for traffic control.  We are recommending that the Board of Trustees approve the contract agreement between the Village of Los Ranchos and Speed Check Information Display Company and to authorize the purchase of the Speed Display Boards.
Trustee Homan asked about the contract under item 2, Time of Performance.  She says that it almost appears to be a lease agreement because it is talking about a time frame instead of a purchased number of radar signs.  

Administrator Vigil said that under the procurement code we could contract for a minimum of four years so that if later we want to purchase other radar speed control signs we can use the contract within that four year period.  Now the signed agreement is in existence for a four year period.  The Time of Performance is a contract period.

Trustee Homan asked if when we do get these signs will we periodically have some of our Sheriffs positioned at some of them in a random pattern.

Mayor Abraham stated yes.  He also said that he did some rough calculations on how often they have their Sheriff’s Department running radar, which could amount to probably less than a 100 hours a month.  With these 11 boards they are going to be monitoring the speed nearly 4,000 hours a month.  Some of them are able to do traffic counts as well so we will not have to hire anyone to do this.  They can also be moved around to any neighborhood that has concerns.  With traffic being a big concern in this Village we can go to a neighborhood and show them that we are trying to control the traffic in their neighborhoods as well as giving them the option of borrowing the speed board and becoming part of this process and taking ownership of controlling traffic in their own neighborhood.  He said that he feels that we will see a definite improvement in this Village.  

Trustee Lopez asked if the Sheriff’s Department were not there to monitor the process on a regular basis would people not realize this and continue to speed anyway.

Mayor Abraham responded by saying that traffic studies have shown that they still slow the people down and feels that we do need to supplement this with a Sheriff that will absolutely write tickets.  We could also park the few extra cars we have next to these with lights on them.   

Trustee McDonough asked what kind of data we get out of these speed boards.  Do we get traffic and speed counts?

Administrator Vigil said that on some of them they would have an extra module that records traffic counts, the speed of the vehicle as well as the average speed.  

Trustee McDonough asked how much the extra modules cost and will they need to buy special equipment to download this data?

Administrator Vigil said that they run close to $900 dollar per module.

Mayor Abraham said that he believes that they download to a palm pilot.

Administrator Vigil said yes, that you do not need to buy a special program to download the data.

Mayor Abraham said that they are in discussions with Rick Saylor at Horizon School to possibly purchase one or two of the 11.

MOTION:   Trustee Lopez moved approval of Item 8.D. Village Radar Speed Display Signs.  Trustee McDonough seconded the motion.

VOTE:  The motion carried unanimously 4-0.

8.
NEW BUSINESS 

A. DISCUSSION AND APPROVAL OF RESOLUTION NO. 2004-8 GRANTING A WAIVER OF MORATORIUM FOR ROBERT AND CHRISTIE O’BRYAN IN THE GUADALUPE TRAIL CORRIDOR AND CHARACTER AREA.

Planner Wilkins stated that this application is for 6767 Guadalupe Trail.  It is within the intent of the now adopted regulations and she sees no problem in approving the waiver to subdivide this property. 

             
MOTION: Trustee Homan moved approval of Resolution No. 2004-8-8.  Trustee Lopez seconded the motion.


ROLL CALL VOTE:  Trustee McDonough-aye; Trustee Homan-aye; Trustee Lopez-aye; Trustee Rael-aye.  The motion carried unanimously 4-0.

B. DISCUSSION AND APPROVAL OF RESOLUTION NO. 2004-8-9 GRANTING A WAIVER OF MORATORIUM FOR KAY BEASON OF RELIANCE CONSTRUCTION (AGENT) FOR STEVEN JARRETT AND MONET CARTER (PROPERTY OWNERS) IN THE GUADALUPE TRAIL CORRIDOR AND CHARACTER AREA.

Planner Wilkins stated that this application is for an addition to a main structure and would require a variance to the side yard setback to 8 feet where 10 feet is required.  The staff does not support this waiver for this reason and others delineated in the Board packet.  She added that Ms. Beason wrote a letter regarding the memorandum stating that the height is going to be brought down to 11 feet and that would deal with the height limitation.  The only issue then would be the setback requirement that requires a variance.  This moratorium waiver would allow the applicant to apply for a variance from the Planning and Zoning Commission.

           
MOTION:  Trustee Homan moved approval of Resolution No. 2004-8-9.  Trustee Lopez seconded the motion.


ROLL CALL VOTE:  Trustee McDonough-aye; Trustee Lopez-aye; Trustee Lopez-aye; Trustee Rael-aye.  The motion carried unanimously 4-0.

C. DISCUSSION AND APPROVAL OF RESOLUTION NO. 2004-8-10

GRANTING A WAIVER OF MORATORIUM FOR JOHN M. MACKENZIE, PE OF D. MARK GOODWIN & ASSOCIATES, P.A. (AGENT) FOR STV INVESTMENTS, LLC (PROPERTY OWNERS) IN CHARACTER AREA A OF THE RIO GRANDE CORRIDOR AND CHARACTER AREA.

Planner Wilkins stated that this is for the property at 6847 Rio Grande Blvd. commonly known as the Unser property.  The agenda item says it is for STV and Associates when they are the contract purchasers and currently the resolution that is before you does show that the property owner is Al Unser Jr.  This would allow them to submit an application for preliminary plat approval for a major subdivision to the Planning and Zoning Commission.  They submitted a revised sketched plat that has been provided to you that has a couple of changes.  She stated that she or Mr. Meyers could address these if needed.

Trustee Lopez stated that he looked over the revised sketched plat and would recommend approval to submit application.

Planner Wilkins said that a couple of the major changes that they are showing on this plat versus the first one, is that tract 2 has been taken off the proposed plat and they are showing the center line to the 280 foot setback and the applicant has agreed to build behind that 280 feet.  We had the total acreage at 27.0404 in the original submittal and now with tract 2 taken out the plan still has gross acreage at 27 acres.  This resolution if approved needs to reflect the correct acreage.  She asked that the Board strike “…and containing 27.0404 acres” off the third whereas.

Mayor Abraham stated that they had discussed that the front homes would be facing Rio Grande and possibly one-story.  He asked if that is still the plan.  

Tim McNaney, the developer of STV Investments and resides at 805 El Alhambra in Caballero Norte, said that the houses along Rio Grande could be one-story.  The question regarding them facing Rio Grande is that their intent was to have access to the 2-3 lots from the North entry.  They will not have access out to Rio Grande; they will have access from the interior of the subdivision; therefore facing the interior of the subdivision.  


MOTION:  Trustee Lopez moved approval of Resolution No. 2004-8-10.  Trustee Rael seconded the motion.


ROLL CALL VOTE:  Trustee McDonough-aye; Trustee Lopez-aye; Trustee Lopez-aye; Trustee Rael-aye.  The motion carried unanimously 4-0.


D.  DISCUSSION AND APPROVAL OF GRANT AGREEMENT WITH THE STATE OF NEW MEXICO’S DEPARTMENT OF FINANCE AND ADMINISTRATION – AWARDING THE VILLAGE OF LOS RANCHOS DE ALBUQUERQUE $105,000 OF GENERAL FUND AND SEVERENCE TAX FUND PROJECTS.

Administrator Vigil stated that this is an agreement with the State for projects in the Village.  The projects are:
1. Fifty Thousand Dollars for trail development.

2. Ten Thousand Dollars for improvements related to the Main Street Project.

3. Twenty Thousand Dollars to repair and renovate the tennis courts.

4. Five Thousand Dollars for development and improvements of trails. 

5. Twenty Thousand Dollars to design and construct fire hydrants.   

Although these projects do not require a match the Village is responsible for project overruns exceeding the amount of the grant.  The Village must comply with the State Procurement Code and retain all documents related to the projects.  The term of the agreement is until June 30, 2009.
Trustee Homan asked why was the trail development broken into two different pieces?  One for $50,000 and the other $5,000 for development and improvement.  

Administrator Vigil responded that each appropriation is made by a legislator who sponsors the bill.  

MOTION:  Trustee Homan moved approval of the Grant Agreement.  Trustee McDonough seconded the motion.

VOTE:  The motion carried unanimously 4-0.


E.
DISCUSSION OF FOURTH STREET PROJECT-LARKIN GROUP

Ray Macy with the Larkin Group presented an update on the Fourth Street Project.  One of the issues that had been of some concern was what were we going to do with power lines along Fourth Street.  There was some interest in perhaps seeing some of that go underground or try to raise some of those lines.  A number of meetings and discussions have been held with representatives at PNM trying to get a handle on what it may cost to do some of these modifications.  We discovered that we could actually raise the transmission power lines, probably up to 80 feet and have steal power poles that were spaced to about 600 feet apart.  To do this would be roughly $250,000.  One of the alternatives was to keep an overhead distribution power system, but to try to space those poles out to about 200 feet and also to raise the wires.   This was estimated at about $350,000.  These power lines are currently within public right-of-way, so if the Village wanted to dictate that this is the kind of system that they would prefer, then PNM will require that there be an easement for them.  An easement would probably cost in the neighborhood of $300,000 for the length of the project on Fourth Street.  There was also some interest on the buried distribution system, which would be very expensive.  At best we estimate it would be something in the order of about $1.5 million.  The one real drawback is that it has to be paid for with Village funds.  It cannot be paid for with Federal funds.  There is some sort of requirement that does not allow Federal dollars to be used for a utility company to relocate utility lines or other lines.  The last option is to use the easement that they are already in.  If there was a physical requirement of the road improvement where they could not put their lines within the road right-of-way, and would therefore be forced out of the right-of-way; then Federal funds could be spent to help relocate lines.  We do not believe that there are sufficient Village funds to do this and the most logical answer is to keep the lines overhead in the  and to let PNM relocate them at their expense.  We do have adequate .  One of the features that was changed on this project is that we moved the curb lines approximately 2 feet.  There is a little more room now between the curb and the  that we still could locate those power poles in that area and not have an easement, but unfortunately it does mean that the power lines will look very similar to what they do now, they will just be moved over outside of the curb line that we are proposing.  


Trustee McDonough asked what the spacing is now between the power poles.


Ray Macy said they are probably in the order of 120 feet or so.  


Trustee McDonough asked by putting in taller poles what kind of spacing could we expect.


Ray Macy said that what they were hoping for is to set the transmission poles to 46kv poles, about 600 feet part forcing us to use steal poles where there will be some angle changes.  Then we were going to set the intermediate poles at about 200 feet spacing, which would be carrying the local distribution power.  That would have given us some additional spacing to the poles and also raising the wires at the same time, but it would be $900 thousand to $1 million dollars just to do that.  


Administrator Vigil added that there was the issue of the steal poles not being available and would delay the project substantially and be much more expensive.  


Ray Macy said that about three months ago, Administrator Vigil asked them to look at some of the funding issues on this project.  We did learn that just about $5,760,000 has been allocated to this project.  We are estimating that perhaps as much as $1.3 million will be needed to acquire .  There have been other engineering costs that were already incurred before Larkin came to the project.  Taking into account engineering costs and right-of-way costs from that budget of $5.7 million there is roughly about $3 million left to build the project.  Now back in December, Larkin had put together a conceptual design report and there are estimates in there to show some of the amenities that were desired and that project would cost roughly $4 million.  We did not realize that the City of Albuquerque would be treated like any other utility company.  Some of the sewer lines we think are fine.  We do not believe that we are going to get any conflicts with our proposed storm drains and sewer lines, but the water lines on Fourth Street are going to be trouble.  These are old lines.  They are not going to be deep enough by the time we reshape the profile of the road.  The City of Albuquerque will have to relocate those water lines, which will be their expense.  Roughly there is $290,000 of water and sewer line relocations to the project that the Village will not have to pay.  In regards to the Northdale Shopping Center we have had preliminary discussions that we would like a contribution for their share of the improvements to Fourth Street adjacent to their property.  These estimates are on the order of $275,000. This has not actually been negotiated or discussed with the Northdale people yet.  There is roughly about $435,000 that we still need to trim off of the project.


Trustee Lopez asked what about the $500,000 that we think we could get from AMAFCA.  Is that in the $5,760,000 dollars?


Ray Macy said that the AMAFCA money that has been suggested is on the order of $500,000 is not part of the project budget.  As I understand it the AMAFCA Board is meeting tomorrow and it is on their agenda.  We should now what their decision is by tomorrow.  


Trustee McDonough asked if that is included in the $5.7 million.  


Ray Macy said that the $5.7 million does not include AMAFCA money.  That is strictly a local match in Federal funds.  


Trustee Lopez said that AMAFCA has told him on a number of occasions that if the Village is aggressive and they meet with the Board, Tim Eichenberg and John Kelly, they will bend over backwards for the Village.  


Ray Macy said that it has been suggested that they not use concrete pavers, instead to use asphalt to pave Fourth Street and Osuna.  So we might use some colored concrete at the intersection to give it something of an esthetic value.  We are looking at a savings of roughly $300,000 if we use asphalt to pave most of the project instead of concrete pavers.  If we eliminate street trees that roughly is a savings of $60,000.  There is a problem with the decorative streetlights with the power lines down low.  We are talking about perhaps mounting streetlights on the wooden PNM poles on the eastside of Fourth Street and matching their spacing with more conventional 30 foot high street lights on the other side of the street.  This has not yet been discussed with PNM.  This would be a savings of $120,000.  Those three items together essentially would bring the project in on budget if we do not get additional funds.  He brought in new boards on the updated versions of the project that shows how it relates to properties and general features of the project.  Bike routes on Fourth Street were being considered, but the more they talked about it the more they found it was not a good idea.  This gave them the opportunity to reduce the width of the road a couple of feet and actually allow for a little more sidewalk which helped with the power lines which is an advantage to pedestrians.  


Trustee Homan asked how wide the sidewalks are going to be.


Ray Macy said that the sidewalks would generally be about 9 feet wide. 


Trustee Homan asked if they are trying to use the existing right of ways.  


 Ray Macy said that they are trying to keep the  width to 75 feet.  He said that they are not actually adding anymore width to the , but we need to move those power lines in so that we are not having overhang problems. 


Ray Macy said that without the development at the southeast corner of Fourth and Osuna it is really not that necessary to have additional left turning lanes.  There will still be three lanes west bound on Osuna as you approach Fourth Street, a single left, a straight through and a dedicate right.  The lane width on Osuna will be reduced from 14 to 12 and had to realign Osuna somewhat.   Drainage has been a significant issue on the project.  We keep looking for a place for the storm runoff to go to.  In the last couple of months we have looked at potential sites.  After looking at costs and hydraulics and other things there are two sites that we are considering.  One of them is near the southeast corner of Fourth and Osuna behind the Gun Shop.  There is some property back there that I guess would be considered within the Village and it could be certainly developed as multiuse.  It could have a park like area and then other development around it.  It also was the least expensive for the storm drain, just roughly about $400,000.  The other site is on Taft Middle School behind JB’s.  The advantage to this is that there are already ball field areas there and this is compatible with doing some kind of ponding area and it could also certainly be developed for multiuse purposes. This is on the high side of $535,000, but the real payoff is not having to buy a right-of-way.  The other significant advantage is that APS may not charge for the property itself.  Now the Village would have to still maintain the ponding area.  He said that they are just getting into discussions with APS and there is a meeting set for next Tuesday with their facilities director.  We have just recently completed the mapping for the right-of-way.  There are a number of documents related to this.  There are temporary construction easements that we have identified on all of these different properties that are needed for this project.   Maps and the other related documents have been sent to the Highway Department to be critiqued by them and if there are changes they will be taken care of right-of-way.  The project is behind schedule because of a couple of reasons.  One is trying to figure out where to put this storm drain retention pond.  We are not able to finish the design of the project until we know where the pond is going to be so we can drain the pipes in the right direction.  We should be able to get this done in four months as soon as we know where the site will be.  It is going to take time to acquire a , approximately 6 months.  He was told by the Highway Department that once 80% of the  is acquired then they will certify the maps in order to proceed.  


Trustee Lopez asked Mr. Macy that if in six months from now he might be able to advertise the project.


Ray Macy said that they should be complete with all the right-of-way and all the design by about February 2005 with completion of the project roughly in November 2005.  


Mayor Abraham said that we probably would need to have a public hearing sometime very shortly to keep the public informed on where we are on this project.

F.
DISCUSSION OF LEGISLATIVE PRIORITIES – CAPITAL IMPROVEMENT PLAN AND GOALS

Administrator Vigil said that he would like the Board to begin the process of prioritizing the Village’s legislative agenda for the upcoming legislature.  In the packet he included the ICIP.  The Board also needs to consider hiring a lobbyist.
Trustee McDonough said that sewers are always a priority, but at the same time Albuquerque/Bernalillo County typically administers these projects and are also working to get those funds.  What is the best way to approach this, to support them or make it a priority for us?

Administrator Vigil said that in his last discussion with the County the projects that have been fully funded. 

Mayor Abraham asked if we could start working on an RFP for lobbyist.

Trustee Homan says that we can do the draft.

Mayor Abraham says that he would like some direction from the Board to make sure that we can go ahead and at least put an RFP out or start to work on an RFP for a lobbyist.

Trustee McDonough asked if we have to go through the whole RFP process.
Administrator Vigil said that it would be difficult to piggyback because each entity places different priorities on their projects.
John Ryan candidate for Senate District 10, said that if it were appropriate he would like to say that he is running for the State Senate.  He said that he would like to come back often to find out if the Village needs a lobbyist.
Trustee Lopez said that the legislators try to come to our meetings, especially as you get a little closer to December and then in January they are gone.   

G.
PROCUREMENT CODE VIOLATION – WASTE MANAGEMENT CONTRACT. 


This item was deferred under item 1.A to the meeting of September 8, 2004.

9.       TRUSTEES INFORMAL DISCUSSION

Trustee Rael said that he received a complaint from one of the residents of the area behind us, the property directly west of Casa Rondena, that there is a person there that is renting property and had been doing contract asphalt work out of the property and stock piling asphalt.  He is also doing a lot of work on weekends.  Apparently, he has got an agreement with Jarrod Hill J.R. Hale to use their equipment to do side jobs.  When they questioned him he said that he was doing this only to pave the road into his property, but he is not in fact doing this.  He is actually working out of there and stock piling asphalt and creating a lot of noise early Sunday and Saturday mornings when there is no code enforcement available.  This needs to be addressed.

Mayor Abraham said that they did follow up on one complaint.   He said that Keith went out there and he believes talked with him, but he did not realize it was still going on.  

Mayor Abraham said that we need to make business cards for all the trustees and asked them to forward the information they wanted included.  Are you all getting the e-mails?

Trustee Rael said that he received one other request from Tony Gallegos.  He said that when we get rid of the other building that the Boy Scouts are using that we really need to provide them with a place.  I told them that I would bring it up and make sure that we are not going to leave the Boy Scouts out on the street.   

Trustee Homan said she believes that Pablo, Tim and she will be going to the annual Municipal League Meeting next week. 

10.     ADJOURNMENT

MOTION:  Trustee Lopez moved to adjourn the meeting at 12:02 p.m. a.m..  Trustee McDonough seconded the motion.

VOTE:  The motion carried 4-0

APPROVED by the Board of Trustees of the Village of Los Ranchos de Albuquerque this_____ day of ________________________, 2004.

ATTEST:

_________________________________

Annabelle Silvas, CMC

Village Clerk
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